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Digests of Recent Opinions 


APPEA 
Cour 
view 
possi 
trial 

CRIMI 
withe 
is ad 
creti 
ama 

—Ther 
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of p 
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nor 
influ 
Dig 














— Appeal to Supreme 
as of right sustained in 
if arguable question of 
le deprivation of right of 
y jury. 
1L LAW — Motion to 
aw plea before sentence 
ressed to the judicial dis- 
1 of the court and is not 
er of right. 
is no abuse of discretion 
isal to permit withdrawal 
. of nollo contendere be- 
entence where accused 
presented by counsel and 
no defense on the merits 


mproper circumstances 
icing his plea. 
d from an opinion by 


rendered June 8, 1953 
Court. State v. Pometti 
llant—Frank A. Palmi- 
respondent—Donald G 


ant was indicted in 
eparate indictments 
eparate conspiracies to 
abortions. He entered 
1ot guilty. One of the in- 

was tried resulting in 
t of “guilty” Before 
was imposed defendant 
his pleas of not guilty 
her two indictments and 
1ollo contendere thereto 
lay fixed for sentence, 
fused assurance that he 
sentenced on all three 


nts as one offense, he 
mission to withdraw his 
1iollo contendere and to 


s pleas of not guilty to 
two indictments. The 
is denied and sentence 
ed on each indict 
nsecutively. The ji 
the pleas of nolo con- 
re affirmed by the Ap- 
vision and defendant 

the Supreme Court 
the right to appeal as 


ment 


1d 


no contentic on hat 
ances” were given by 
yr the prosecut or be- 
pleas were changed 
application 
not guilty pl 
nsel asked for an op- 
to present oral 
ifidavits but stated “I 
the facts.” Counsel 
defendant was 
his day in court where 
f nollo contendere is 
be withdrawn before 


to re 





€as were 


tacti 
Lesuin~ 


en- 


he contention of a de- 
basic right of trial by 
the circumstances suf- 
irguable to sustain the 
ppeal, though the court 
ndant has not been de- 
1 constitutional right. 
int was represented by 
his own choice from 
and at all stages of the 
Be 
n to withdraw a plea 
ead de novo has from 
st times been one in- 
> sound judicial discre- 
he court, to serve the 
sential justice. It was 
atter of right” either 
after sentence and this 
29een changed by Rule 
The rule merely pro- 
a motion to withdraw 
y be made only before 
but that the court is 
d to permit withdrawal 
after sentence to cor- 
fest injustice. The rule 
alter the discretionary 
the application. A plea 
ntendere, like a plea of 
nnot be withdrawn ex- 
save of court, and this 
he exercise of judicial 


trary refusal to permit 
ed to withdraw his plea 
itence, is of course an 
discretion remediable 

But the record here 


shows no abuse of discretion. De- 
fendant acted deliberately, with- 
Out coercion or pressure, there 
was no showing of ‘‘assurances” 
and no intimation of a defense 
on the merits. There was no 
Statement of the “grounds on 
which” the motion was made, as 
required by Rule 2:12+3. Defend- 
ant refused to divulge the cir- 
cumstances allegedly supporting 
his application. The court’s ac- 
tion was accordingly within its 
discretion 
Affirmed. 








Summer Court 
Schedules 


The Schedules for all courts 


during the Summer vacation 
period are printed on page six 
of this issue 

Pursuant to Rule A17, the 
Appellate Division will sit on 
Monday of each week at New- 


ark or Trenton 
in the Superior C 
Chancery Divisions 
such of the County Courts as 
have full time judges, will be 
Tuesdays. 


Motion days 
yurt Law and 
and in 











Use of Mortgage Co. by Attorney to Advertise 
For and Procure Legal Work Condemned 


week, 
served 
would 


The Supreme Court, last 
in a four to three decision, 
notice on the bar that it 
not countenance attorneys set- 
ting up or using mortgage com- 
panies for the purpose of adver- 
tising and soliciting the render- 
ing of legal services in connec- 
tion with the closing of mortgage 
loans. 

In the case before the court, 
the mortgage company was own- 
ed and controlled by the attor- 
neys who conducted their prac- 
tice in the same offices with the 
company. The company did ex- 
tensive advertising and soliciting 
of mortgage business emphasiz- 
ing in its approach that it was 
able to render speedy and com- 
plete service by virtue of the title 
and closing facilities and know- 
-dge which it had. In the course 

its publicity it mentioned the 
name of at le one of the law- 
yers. The majority further found 
was an intermingling of in- 
and operations between 
mortgage company and the 
practice carried on. 

The majority held that 
practices followed in the case be- 
fore the court violated Canon 27 
(Adv ising, Direct or Indirect), 
Canon 35 (Intermediaries), and 
Canon 48 ‘(aiding the Unauthor- 

1 Practice of Law) of the Can- 
ons a Ethics. 

In rendering their decision, the 
majo rity cited with approval the 
following portion of Opinion No. 
57 of the Committee of Profes- 
—— Ethics of the A.B.A. dated 

farch 19, 1932: 

“It is not necessarily improper 
for an attorney to engage in a 
business; but impropriety arises 
when the business is of such a 
nature or is conducted in such 
a manner as to be inconsistent 
with the lawyer’s duties as a 
member of the Bar. Such an in- 
consistency arises when the busi- 
ness is one that will readily lend 
itself as a means for procuring 
professional employment for him, 
is such that it can be used as a 
cloak for indirect solicitation on 
his behalf, or is of a nature that, 
if handled by a lawyer, would be 
regarded as the practice of law. 
To avoid such inconsistencies it 


of 
ast 
there 
if erests 
tne 
law 


the 





ert 


is always desirable and usually | 


necessary that the lawyer keep 
any business in which he is en- 
gaged entirely separate and apart 
from his practice of the law and 
he must, in any event, conduct it 
with due observance of the} 
standards of conduct required of 
him as a lawyer.” 

The majority further held that 
the attorneys in the case in- 
volved were not in the same posi- 
tion as attorneys for banks or 
savings loan associations; | 


and 
that advice of counsel was no de- | 
fense to a charge of unethical 
conduct; that 
that there may be many others} 
engaging in the same practice; | 
and that the Canons of Ethics | 
apply to a member of the Bar} 
even though he is not practicing | 


law | 


| White of Atlantic City, 
/ed on the Court 


it is immaterial | 


The minority, in a 
sent, held among things, 
that the practices complained of 
had been discontinued and hence 
formed no basis disciplinary 


dis- 


strong 


ther 


action now; there was no 
violation of ethics as the pur- 
pose of the mortgage company 


and of its advertising 
cure mortgage busi! 


was to se- 
not legal 


1€SS 


business; that attorneys are not 
barred from engaging in other 
businesses and from pursuing 
such business legally and com- 


petitively; and that the practice 
and arrangement here involved 
has been engaged in by many 
leaders of the Bar, though on a 
smaller or less successful scale, 
for many years, without injury 
to the profession or to the public. 


State Bar Building Fund 
Gets Additional 
Memorial Gifts 







Several substantial gifts to the 
New inees Ss Bar Associa- 
tion’s headquarter building 
fund, made as memorials to past 
leaders in the st ’s legal pro- 
fession, were reported today by 
Former Judge Philip I. Gebhardt 
of Clinton, chairman of the As- 
sociation’s headquarters building 


committee. 





Five former associates of the 
late Robert H. McCarter of New- 
ark, a past president of the State 
Bar Association and the first 
member to receive the organiza- 
tion’s gold medal for outstanding 
service to the public and the As- 
sociation, subscribed to one of 
the memorial contributions. The 
donors were Conover English, 
Augustus C. Studer, Jr., Ward J. 
Herbert, Woodruff J. English and 
Nicholas Conover English. Mr. 
McCarter was a former state at- 


torney general 















Another memorial gift is in 
tribute to Former Justice Joseph 
L. Bodine of Trent who, prior 
to service on the New Jersey Su- 
preme Court, was judge of the 
United States District Court for 
New Jersey. The gift was sub- 


scribed by a group of his friends. 


A contribution in honor of the 
late Frank S. Katzenbach of 
Trenton, former State Supreme 
Court justice, was made by Mrs. 

Natalie McN. Katzenbach, his 
widow, and other members of his 
family. Mrs. Laura H. White, 
widow of the late Judge John J. 
who serv- 
of Error s and 
Appeals from 1911 until his death 
in 1930, similarly honored the 
memory of her husband. 


Names of memorial donors and 


| those honored by their gifts will 


be inscribed on a bronze tablet 
to be erected in the Association’s 
new headquarters building at 229 
West State Street in Trenton, 
which will be ready for occu- 
pancy by the organization this 
Fall. 





Union County Bar Polling Members on Integration 
Of County Courts 


First Returns Against 


Integration 
The Union County Bar Asso- 
ciation is conducting a closed 


pole of its members on the ques- 
tion of the proposed Integration 
of the County and Superior 
Courts. Ballots have been distrib- 
uted to every member reading: 

“T am in favor of Court Inte- 
gration ( ) 

“T am not in favor 
Integration ( ) 

“Comments” 

First incomplete returns indi- 
cate a majority are opposed to 
the integration but that the vote 
will be close. Of 142 ballots re- 
ceived by Wednesday morning, 
67 were for integration while 75 
were against. The vote in Eliza- 
beth, which is the county seat, 
was 34 in favor and 38 against. 

With the ballots, the associa- 
tion is sending the following re- 
port of its committee on Integra- 
tion of the Courts: 

Prospectus and Report of the 
Union County Bar Association 
Committee on Integration 
of the Courts. 
Assembly Bills 36 and 37—“In- 
egration of the County Courts 
into the Superior Court’—have 
passed the lower house (the 
Union Assembly Delegation was 
split on the vote). These Bills 
will be up for passage before the 

Senate on June 22nd. 

In a race for time your County 
Bar Committee on this subject 
feels that a popular poll of the 
Union County Bar would be 
helpful and instrumental in a 
close vote Our own Senator 
Hand has indicated opposition. 
Our State Bar Association at its 
Annual Meeting in Atlantic City 
month voted against this 
legislation by a close 
though the State Bar 
on Integration head- 


of Court 


last 


proposed 






tee 






ed by our Union County Bar 
member, Victor R. King, recom- 
mended that “the proposal to in- 
tegrate the County Courts into 
the Peyai Court system is 
sound and in the public interest.” 
(If p cide please read complete 


report in New Jersey Law Jour- 
nal, Issue of May 7th on page 6) 
also, Editorial in N. J. Law Jour- 
nal—June 4th. 

Your County Bar Committee 
would prefer not to impose the 
personal opinions of its mem- 
bers, but rather to present all 
sides of the question to our Mem- 
bership. In the interest of brevity 
we had to capsulate the “pros 
and cons.” Any omissions, inter- 
polations or asides, based on our 
best knowledge, information and 
understanding, are not intended 
to sway you one way or the other. 

QUESTION: What is the pur- 
pose behind Integration? 

ANSWER: Essentially, it is a 
process designed to modernize, 
centralize and streamline our 
County Courts and upgrade Dis- 
trict Courts. 

QUESTION: Is it possible to 
retain portions of these bills and 
have other sections deleted? 

ANSWER: No, in their present 
form we have to take the bills as 
already passed by the Assembly 
or accept their defeat in toto. 

QUESTION: Do the alleged 
“benefits” outweigh the alleged 
“defects”? 

ANSWER: That is for you to 
decide. Do we Lawyers prefer to 
sacrifice our reverence for the 
“good old days” and the “status 
quo” in the County Courts in re- 


turn for prospective progress in| 


our County as measured in terms 
of substantial justice for liti- 
gants? 

QUESTION: What assurance 
have we that “at least one resi- 
dent County Judge will be avail- 


able after integration into the 
Superior Court system so that 
the “value of home rule” will be 
retained? 

ANSWER: The bill so provides; 
trepidation on this score should 
be groundless despite the qualms 
of those disturbed by the impli- 
cations in the Winberry case. 

QUESTION: Will County 
Judges after integration be less 
susceptible to “political influ- 
ence”? 

ANSWER: Yes, integration en- 
visions increased emolument and 
tenure rights for new Superior 
Court Judges. These advantages 
will seek and hold on to “career” 


jurists whose practices will have 
to be relinquished. 

QUESTION: What happens to 
the Probate Court? 

ANSWER: Nothing. The Pres- 
iding Judge will be an integrated 


with the title of 


Judge. 
Where are ap- 
from Magistrate’s 


County Judge, 
Superior Court 
QUESTION: 
peals taken 
Court? 
ANSWER: See answer 
ond half of above questiorx 
QUESTION: What ania to 
District Courts under the bills? 
ANSWER: They change in 
name to “County Courts.” All 
personnel such as clerks, attend- 
ants, etc. are retained with Civil 
Service status and tenure held 
inviolate. 
QUESTION: 
present district 
graded? 
ANSWER: Salary increases 
($10,000.00 to $15, 000. 00 basic 
emolument) 1di 
attendar 
prac 


service 


by sec- 


eise Wlil our 


be 


How 
Courts 





















law tice 
time 
dearth of 
intended to be } 
creasing jurisdiction 
County Courts 


tomoole ne 


lied “a+ 
lltigat 


calendar conges- 














tion in the busier Courts, added 
costs to be shared by County and 
State 
QUESTION: Is there d 
that this increased jurisdiction 
: » plaintiff’s bargaining 
power because insurance com- 
panies set a settlement ceiling 
for District Court actions? 
ANSWER: Nothing prevents 
you from your negli- 


uperior Court on 
fear exacerbation 
3 of 


gence case in Si 
P. I. where you 
of injury 
suit. 

A prompt re i 
postal will acquaint } 
sociation Committee of te 
per of your mind. The cards 
not coded and there is non 
to identify yourself. 

Respectfully submitted, 
William P. Elliott 
Orlando H. Dey 
James F. Kervick 
John T. Glennon 
J. Jerome Kaplon, 
Chairman 








Bergen Bar Golf 
Tournament June 26th 


The Bergen County Bar Asso- 
ciation will hold its annual golf 
tournament on Friday, June 
26th at the Hackensack Golf 
Club in Oradell. The day’s events 
include golf, from 10 a.m. on; 
buffet luncheon from 12 noon to 
2 p.m.; and dinner at 7 p.m. The 
charges are: Green fees $4.50, 
luncheon $3.00, dinner $5.00. Res- 
ervations may be made with 
James V. Zimmerman, 326 Hack- 
ensack St., Carlstadt. 

A Court Holiday has been de- 
clared for the afternoon. 
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CONSTITUTIONAL LAW — State 
Building Authority Act held 
unconstitutional; Turnpike and 
Parkway Acts distinguished. 

—The legislature may not indi- 
rectly pledge the State’s credit 
contrary to the Constitutional 
limitations on a direct pledge 
of the State’s credit. 

—It is not the form but the es- 
sence of an arrangement which 


determines its constitutional- 
ity. 
LEASES — CONSTITUTIONAL 


LAW — Arrangement whereby 
State agrees to lease property 
for a rental calculated to liqui- 
date bonds issued by an Au- 
thority created by it to pur- 
chase the property, held in es- 
sence a contract of purchase 
the total of which is to be con- 
sidered in applying Art. 8 Sec. 
2 par. 3 of the Constitution. 


Digested from an opinion by} 
Heher, J. rendered June 8, 1953, ! 


Supreme Court. McCutcheon v. 
State Bldg. Authority et als. For 
appellant—Walter H. Jones. For 
respondent Authority — George 
Warren. For other respondents— 
Theodore D. Parsons, Atty. Gen. 
and Frederic G. Weber, Dep. Atty. 
Gen. joined in appellant’s brief 
Arthur J. Sullivan Jr. on the 
brief. 
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} Such sums as will 


| ized to enter 


| tracts Wltn lt. 


| thority 


| issuance of 


The issue here is the constitu- 
tionality of N. J. S. 52:18A-50 et. 
seq. which creates a public cor- 
poration in the Division of the 
Treasury, known as the State 
Building Authority, for the pur- 
pose of acquiring or constructing 
buildings and facilities and leas- 
ing them to the State or the 

tate Agencies or Departments. 
The contention is that the Act 
infringes Art. VIII, Sec. II, par 3 
of the Constitution which pro- 
vides that the legislature may 
not create a debt or liability of 
the State which, together with 
preexisting debts, exceeds 1% of 
the general appropriations act 
for that year, except by a special 
law approved by a public refer- 
endum. 

Also implicated, by amended 
complaint, is a lease by the State 
from Prentice Realty Co. for a 
term of 10 years, of a building 
to be erected for the State, for an 
aggregate rental of $388,100, 
which is to include maintenance 
and the furnishing of heat and 
utilities. It was stipulated that 
this lease was to be considered as 
part of the facts of the case. It 
is contended that this lease also 
violates the same constitutional 
provision. 

The State Building Authority 
was created to provide additional 
buildings and facilities for the 
State, as a public corporation to 
discharge a public and govern- 


;} mental function. It is to acquire 


or construct and furnish desig- 
nated buildings and other facil- 
ities, as directed and approved by 


the State agencies involved. It 
can sue or be sued in its own 
}mMame and can issue bonds, but 


such bonds “shall not constitute 
a debt or liability of the State.” 
It is authorized however, to enter 


into leases or contracts with 


| State departments for rentals at 


ill cover payment 
of its operating expenses and re- 
tirement of its bonds, and all 
State departments are author- 
into leases or con- 
The State coven- 
ants that it will not abrogate any 
of the authority given to the Au- 
and exercised by it in the 

bonds. The Author- 
itv’s property and the bonds is- 
sued by it are rendered immune 


>» ~~» awit * 
from any 
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The Authority has issued bonds 
totaling $675,000. It has entered 
into leases with the State for 
police barracks and for Motor 
Vehicle inspection stations. The 
leases provide that in addition to 
the reserved rentals, the State 
wili pay all maintenance, repair, 
tax and insurance expenses. It 
is stipulated that the “total ag- 
gregate rentals” of these leases 
“when added to the debts and 
liabilities’ of the State, exceed 
the 1% limitation. 

The trial court held that both 
the Act and the Prentice lease 
were valid and violated no con- 
stitutional prohibition. 

Held: If the course taken is an 
indirect pledge of the State's 
credit it is subject to the same 
Constitutional limitations 
direct pledge. 

While the procedure sought to 
be established is in form a way 
of ling the Staie with lease- 
hold interests, it is in reality a 
method to enable the State by 
contracts of purchase to acquire 
property constructed by the Au- 
by means of bond issues 
sustained by the State’s promise 
to supply, in the guise of rentals, 
sufficient money to liquidate the 
bonds, available only through the 


asa 


nNrovi 
provl 


tharity 
tnorivy 


medium of annual appropria- 
ions. There is no pretense of 
conforming with the Constitu- 


tional provisions of Art. VIII Sec. 
II par. 3. The legislation pro- 
ceeds on the hypothesis that the 
project will not burden the State 
with a debt or liability within the 
constitutional sense. But in this 
the accent is on the external ap- 
pearance rather than the sub- 
stance. It is not the form but the 
essence that controls. 

The Authority is authorized to 
acquire property and the State 
agencies are authorized to lease 
such property at such figures as 
will pay the authority's expenses 
and the cost of the property. 
There is no limit to the debt or 
liability that may be incurred by 
the Authority. 

Thus the Authority is consti- 
tuted an instrumentality of the 
State designed to authorize con- 


struction of building facilities 
for the the State which, if 
accomp] by the State di- 
rectly be in violation of 

itiona limitation 















nature of the projects 
9v the Authority—a 
( ccomplish that 
1e S means the 
I “eCTLV 
t iyvments made by 
€ e form of “‘rent- 
| als substance and 
| eff { It C U the 
} pr i o bes 
1¢ ) ju te l 
bon & A t 
)} he Si € ¢ 
al ermined by stanc 
These a Yt leases, as in the 
>rel Case, but tracts of 
A t € SE ental is 
10n the use of the 


consideration 





urchase 
in the Turnpi 
and State Pkwy. cases, 
the Aut 1 is not a 
toll or self sufficient facility; the 
Auth vy is obliged to lease to 
receive its revenue from the 
State. It is not revenue produc- 
ing but is an instrumentality 
Wholly dependent State 


ly 
Ke 





VS QOmalin 1S 








Y 
il 


at 





in- 


The 
offered by the Au- 
would render the provi- 


tional debt limitation. 
terpretation 
thority 
Sion abortive. What is present 
here is not leases but installment 
purchase contracts under the 
guise of leases, to circumvent the 








basic limitation 
he record is not sufficient for 
consideration of the validity of 
the Prentice lease and it is not 
actually before the court. 
Reversed. Resolutions and leas- 
es of the Authority are void. 
Judg as to Prentice lease is 





vacated. 

Justice Jacobs dissenting, with 
whom Justice Brennan _ joins, 
holds: 


Matters of wisdom and policy 
are for the legislature not the 


— 


Public's Opinion of Lawyers Surveyed in L.A, 


Los Angeles (ACCN)—A prelim-|by Atty. E. Marvin Goodson ; : 


inary public opinion survey con- 
ducted here has indicated that 
the majority of persons believe 
that attorneys are good and hon- 
est, but a little less than that 
majority feel that lawyers merely 
have average integrity and not 
so much as the dentist or phys- 
ician. 

The information was disclosed 





courts. Hence legislative action 
should not be stricken merely be- 
cause it is deemed unwise 

Appellant contends that with- 
in the meaning of the constitu- 
tional limitation, a lease creates 
an immediate liability in the ag 
gregate amount of all the rents 
to become due under it. The 
overwhelming weight of author- 
ity is to the contrary. Future rent 
was not recognized as a presently 
existing debt under the common 
law and is not so recognized by 
the courts or the business world 
today. In so far as rentals which 
may become due are concerned, 
they are not present debts or 
liabilities requiring referendum 
approval under Art. VIII Sec. II 
par 3. Any contrary view would 
seriously impair the State’s many 
outstanding leases and restrict its 
powers to make such advantag- 
eous leases. The Prentice lease 
does not violate the Constitution 
in this regard. 

The attack on the constitu- 
tionality of the Act itself should 
fail under the principles of the 
Turnpike and Garden State 
Pkwy. decisions. The statute cre- 
ates an independent entity whol- 
ly comparable to the Turnpike 
and Highway Authorities. The 
State Building Authority is au- 
thorized to issue bonds but it is 
expressly provided that its bonds 


are not those of the State and 
shall not be deemed a debt or 
liability of the State. Nowhere 


does the State assume any bur- 
den except that it will not im- 
pair the Authority's functions to 
the prejudice of bondholders. If 
the State were to insist that all 
leases with the Authority be 
terminable at will, it would be 
clear the State would incur no 
obligation except to pay for cur- 
rent use through curr appro- 
priations and the propriety of 
such obligation is universally ac- 
knowledged. 


y 
y 
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ent 








The only matters properly be- 
fore the court are the lea: 
the barracks and for the 
vehicle inspection station 
barracks’ lease e Ol rs 
vear, with renewal iS 
favor of the State. This it ul 
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The ease 

as to pi 

title bv 

were forme 

per year. The At 


for only $33,374 pe 
stations received 
$468,000 in 1952. 1uthorizing 
and executing the leases in con- 
troversy, the legislative and ex- 
ecutive branches applied sound 
and economical current business 
practices without incurring any 
new bonded indebtedness or 
posing any new taxes, without 


f over 


ot 


im- 


endangering the State’s credit. 
and without violating any re- 
strictive constitutional policies 


expressed by the delegates. There 
is no substantial basis for 
vading their judgment in a field 
within their proper domain. 


in- 
in 


| talk before a Los 


Assn. panel on public r 
Goodson working 
bar association enlisted 


of the USC school of mark: ‘in 
an exploratory survey in t 


Questions sifted were 


Angeles p 
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ied stated that 
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was that 
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that respected the legal 


sion most of them had } 


services at one time or 
But, Goodson said, the 
triolic criticism came fr 
sons who also had h 
services. 

The majority of th 
questioned had had le 
ices during the past 
Those who had not uss 


torney, mainly feared h 
Goodson disclosed the 


ting point that many ex 


sought legal advice fr 
lawyers and only went t 
yer when there was no « 
ternative. 

A sizeable block of th: 
quizzed were unaware 
services that attorneys 1 
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DIGESTS OF RECENT OPINIONS 





INDICTMENTS — CRIMINAL 
LAW — Indictment under R:S. 
9:163-1 charging carnal abuse 
of a female aged nine years 
need not state that the accused 
js sixteen years of age or over, 


» of the accused is not an 


as agt 
ingredient of the offense but a 
matter of competency to be 
raised in defense if accused is 
under 16. 

_in indictment is sufficient if 
it clearly apprises the accused 
of the nature of the charge 
against him. 

pLEAD!NG — INDICTMENTS — 
Lack of legal capacity is a mat- 
ter oi defense and existence of 
capacity need not be affirm- 
ative pleaded in the com- 
plain 

_Statuiory offenses or causes of 
actio:. need not be pleaded lit- 
erally pleading may be ac- 
cordi to legal effect and is 
suffic ont if it fairly apprises 
the ac verse party of the essen- 
tial ‘acts of the complaint 
against him. 


vis 











d from an opinion by 
t, C. J. rendered June 
ipreme Court. State v 
For the State Ray- 
Cuddy (Frederick T 
ecutor). For respondent 
m J. Slurzberg (J. Ar- 
sler, atty). 
int was convicted on 
ictments each contain- 
yunts. The first count of 
lictment charged de- 
did carnally abuse a 
ning her) aged nine 
itrary to the provisions 
2:163-1."" The second 
that defendant ‘did 
n assault upon” his vic- 
nine years, contrary to 
ions of R.S. 2:110-2.” 
163-1 provides: “Any 
who, being of the age 
or over, shall unlaw- 
‘arnally abuse a wo- 
under the age of 
with or without 
nt, shall be guilty of a 
emeanor .. .” 
10-2 reads: “‘Any per- 
1all commit an assault 
. to carnally abuse 


ars, 


inder the age of six- 
Ir without her con- 
high 


be guilty of a 
LOR = cs 
trial defendant moved 
the indictments for 
state defendant’s age 
1 was repeated at the 
of the trial and was 
each instance. The 
Division on appeal re- 
judgment below, on 


the grounds that the first count 
failed to allege the age of de- 
fendant, and that the second 
count failed to allege an intent 
to commit a crime or to name 
the intended crime. 

The State obtained certifica- 
tion 

Held: Rules 2:4-11 and 1:2-19 
(a) and (b) bespeak the deter- 
mination of the court to put an 
end to the determination of 
criminal proceedings on techni- 
calities. 

Defendant here is clearly ap- 
prised of the fact that he is ac- 
cused of carnal abuse of a nine 
year old girl under R.S. 2:163-1. 
It would seem that defendant is 
told all he needs to know as to 
the nature of the charge against 
him 

The Appellate Division held 
that inasmuch as the statute 
specifies that defendant must be 
of the age of sixteen or over, the 
indictment is fatally defective 
failing so to allege, though 
defendant was in fact 53 years 
old 

There is no direct pronounce- 
ment on this question by a court 
of last resort in this State. The 
weight of authority elsewhere 
is that the age of defendant fixed 
in the statute is but a legislative 
pronouncement of the age of 
competency for the offense, and 
like competency generally, is a 
matter of defense if the defend- 
ant asserts incompetency. It is 
not like the matter of the age of 
the prosecutrix, which is a dis- 
tinguishing ingredient of the 
crime and determines the specific 
offense involved or charged, and 
hence must be stated in the in- 
dictment so as to apprise defend- 
ant of the offense with which he 
is charged. 

Fundamentally, the age of the 
defendant is a factor going to his 
capacity in law to commit the 
crime rather than constituting 
an ingredient of the crime. Legal 
capacity is always a matter of 
Hence defendant's age 
is not a necessary allegation of 
the indictment. The age of de- 
fendant is not a necessary alle- 
ration in an indictment for com- 
mon law rape and no greater 
appears for alleging his 
age an indictment for the 
statutory offense of carnal 
abuse. This view is especially 
borne out by R.S. 2:103-3.1 which 
provides: “A person under the 
age of sixteen is deemed incap- 
able of committing a crime under 
the common law or statute law 
yf this state.” 


for 
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The tendency observed in the 
instant case to insist on plead- 
ing of statutory offenses liter- 
ally and mechanically is unsound 
in principle and may lead to un- 
fortunate results in both the civil 
and criminal law 

There are two lines of cases in 
this state on this point. One line 
holds that where a statute creat- 
ing a cause of action fixes a time 
limit within which it must be 
brought, the complaint must al- 
lege that the action was brought 
within that period 

Conceding that the courts must 
give effect to part of a 
statute, it does necessarily 
follow that every part of a stat- 
ute must be reproduced in a com- 
plaint in an action brought un- 
der it, and certainly not “in so 
many words”. Due consideration 


every 


not 


should be given to legislative in- 
tent and it should not be pre- 
sumed the Legislature was ig- 
norant of the traditional method 
of pleading a statute of limita- 
tions as a defense. The second 


adopted this 
view, with more logical and prac- 
tical results This second line 
conforms to our long established 
practice of pleading according to 


cases have 


line of 


legal effect. Rule 3:9-3. It gives 
effect to the legislative intent 
without putting on the plaintiff 


a burden that is traditionally and 
rightly the defendant’s 

The same sound and conven- 
ient rule of pleading should ap- 
ply in criminal as well as 
civil matters. It is not necessary 
that all of the language of a stat- 
ute be pleaded, regardless of its 
legal effect. Reversed and judg- 
ment of the County Court re- 
instated. 

Justices Oliphant, Wachenfeld 
and Burling dissent. 
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PARENT AND CHILD — CUS- 


TODY — Religion may be a 
factor to be considered in 
awarding custody, but once 


custody is awarded the courts 
are loathe to interfere with the 
religious upbringing sanctioned 
by the custodian. 

—The basic principle to be fol- 
lowed in passing on the ques- 
tion of religious education of 
children of divorced parents is 
what is for the best welfare of 
the child and in this regard 
there is much to be said for the 
view that all other things being 
equal, the determining factor 
should be the custodian. 

PARENT AND CHILD — CUS- 
TODY — ESTOPPEL — Parent 
to whom custody of children is 
awarded is not estopped by 
ante-nuptial agreement from 
rearing children in her relig- 
ious faith. 
Digested from an 

Goldmann, J. S. C. rendered June 

3, 1953. Chancery Div. Boerger v. 

Boerger. For plaintiff Charles 

M. Grosman. For -fendant— 

Thomas J. Holleran 
The issue involved fu- 

ture religious training and up- 

bringing of the two minor chil- 
dren of the parties, now divorced. 
who are in the custody of the 
mother. The mother is a Luth- 
eran. The father is a Catholic. 

The mother became a Catholic 

before the marriage was 

married as a Catholic 
dren were baptized in 
olic Church. The parti 


pinion by 





ic the 
Ss tne 


and 
ala 


The chil- 





vorced in 1950. Custody was 
awarded to the mother with 
rights of visitation in the father. 


No reference was made to relig- 
ious upbringing of the children. 
In May, 1951 the mother ap- 
plied for an order restrai g 
fendant from interfering \ 
the religious training of the 


e 









in turn applied for an order di- 
recting they be brought up in the 
Catholic faith. He asserts plain- 
tiff is violating her ante-nuptial 
agreement to raise their children 
as Catholics. The children are 
now 9 and 7 years of Plain- 
tiff has resumed the Lutheran 
faith. 

Plaintiff contends that 
been entrusted with the 
of the children, she has the right 
to bring them up in the church 
which she attends. Defendant 











having 
custody 











eS 


argues (1) Plaintiff unconscion- | 
ably seeks to change the chil-| 
dren’s religious education and (2) 
she has lost her right to deter- 
mine their training by estoppel | 
and waiver. 

Held: The early English cases 
established the proposition that 
the father’s wishes governed the 
religious education his child 
would receive. This doctrine re- 
ceived little support in the United 
States and has been abolished in 
England by statute. In New Jer- 
sey, as generally throughout the 
nation, the rights of both par- 
ents are, in the absence of mis- 
conduct, held to be equal as re- 
gards care, education, and wel- 
fare of the children. 

A second line of authority 
holds the question of a child’s 
religious education is an internal 
affair of the home which the 
courts will not touch. 

The third view is the middle of 
the road position, where courts 
consider the question from the 
standpoint of what is best for 
the welfare of the child. 

There appears to be no deci- 
sion in New Jersey squarely pass- 
ing on the issue as here present- 
ed. 

Analysis of the few New Jersey 
cases that have considered the 
matter reveals that religion may 
be a factor to be weighed in 
awarding custody, though not 
controlling; but once custody is 
granted, the courts are loathe to 
interfere with the religious up- 
bringing sanctioned by the cus- 
todian. The basic principle to 
follow is that the court should 
always act in accordance with 
what is best for the happiness 
and welfare of the child. To in- 
voke the principle of estoppel be- 
cause of the ante-nuptial agree- 
ment, would be to disregard the 
overriding consideration of what 
is best for the children and to 
determine arbitrarily their fu- 
ture welfare by an act with which 
they had nothing to do. In addi- 
tion, it would deprive the mother 
of her right to choose the religion 
which gives her greatest spiritual 
comfort and to inculcate in the 
children entrusted to her care 
the religious principles which to 
her seem best. 

There is no proof plaintiff is 
acting unconscionably. Rather do 
her actions appear to be in good 
faith. The children’s Catholic 
training had not progressed far 
because of their years. The chil- 
dren appear to be as happy or 
happier in their new religious 
training. To create a basic relig- 
ious conflict in the mind of the 
child, and between it and its cus- 
todian would be detrimental to 
its welfare. There is much to be 
said for the view that all other 
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NEW LAWS 


Governor Driscoll has signed 
the following bills: 
S-100 Sca, Chapter 182, June 9. 
Clarifies and strengthens the 
functions, powers and duties of 
the New Jersey Law Enforcement 
Council. 
A-19, Chapter 187, June 11. 
Provides that the driver of any 
vehicle or streetcar involved in 
an accident resulting in the in- 
jury to or death of any person 
or property damage in excess of 
$100. shall “by the quickest 
means of communication” give 
notice of such accident to the 
local police department or near- 
est office of the county police or 
State police and also report such 
accident to the Division of Motor 
Vehicles within five days. 
A-176, Chapter 192, June 11. 
Authorizes the foreclosure of 
tax sale certificates, by munici- 
palities against persons having 
estates or interests in, or encum- 
brances upon, the lands covered 
thereby. 








Announcement 

Horace G. Brown, Thomas F. 
Connery, Jr., Howard G. Kulp, 
Jr. and Henry C. Wille will con- 
tinue the practice of law under 
the firm name of Brown, Con- 
nery, Kulp & Wille with offices at 
623 Cooper St., Camden 2. Robert 
E. Boakes will be associated with 
the firm. 





things being equal, the determin- 
ing factor should be custody. 

The children’s welfare and 
happiness will best be served by 
committing their religious train- 
ing to their mother, legally des- 
ignated as their custodian, with- 
out interference by the father. 
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Crimes and The Statute of Limitations 


Grand juries, daily newspapers and others have been urging 
that the general period of limitations in criminal cases should be 
five years. A bill to accomplish that result has passed in the As- 
sembly. Our present statute (2A N. J. S. A. 159-2) provides that no 
persoi. shall be prosecuted for any offense not punishable with 
death. unless the indictment be found within two years of the com- 
mission of the offense. There are minor exceptions to this: the 
period for treason is three years and any forgery, larceny or em- 
bezzlement or conspiracy to commit those crimes or to defraud by 
a pudlic official or certain other persons occupying positions of 
trust may be prosecuted on an indictment found within five years 
(f the offense. A further notable exception is a statute adopted in 
1952 fixing a four-year period for gambling. 

Cur two-year statute of general application is certainly not a 
device designed to protect the modern criminal. It can be found in 
Paterson’s Laws (1796) and apparently no change was considered 
necessary when Title 2A was adopted in 1951. 

A look at what some neighboring states do in the same field 
fails to disclose any compelling reason for a sweeping change in 
New Jersey. New York has a two-year statute of general applica- 
clon with a five-year period for offenses relating to the violation 
wf his duty by a fiduciary and certain other exceptions. Pennsyl- 
vania has a list of important felonies which are indictable within 
five years and provides a two-year statute for other offenses. Dela- 
ware also has a two-year statute applicable to all crimes which are 
not capital offenses. In Connecticut there is a five-year limitation 
on crimes punishable by imprisonment in the State prison. Six 
years is the limitation of general application in Massachusetts. 

At a time when there is great public interest in the detection 
and punishment of crime, it is easy to forget that our restrictions 
upon unlimited prosecutions were developed to protect the innocent 
and not as a shield for the guilty. The statute of limitations in the 
criminal law, as in the civil field, is a protection against stale 
charges brought after the true state of facts may have been for- 
2eotten, or may have become incapable of proof or explanation by 
reason of the death or disappearance of witnesses or the loss or 
destruction of records; and the policy of the statute reflects the 
thought that a stale charge may well be a false charge. 

It is also easy to understand the feelings of Grand Jurors who, 
1aving heard evidence of certain crimes that are outlawed by the 
xisting statute, develop a sense of exasperation because justice 
thus appears io be denied and who conclude that an extension of 
he statutory period is the simple solution. But lawyers are ac- 
inted with whys and wherefores of firmly established principles 
ustice and which are less familiar or unknown to laymen. This 
s but to recognize that law is a specialized field in which lawyers 
ught to be and are expert. Where the views of laymen and the 
the narrow situation before them, the 
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‘ay press are focused upon 

awyer’s view should have a more comprehensive and _ historical 
erspe ective: and in that view individual situations more readily 
ll into proper focus 


ion 
sign 


Lawyers know the true ificance of statutes of repose. They 
snow some iudividual offenses will escape punishment, but they 
xnow also the injustice to an individual who is required to meet 
stale charges and try to prove his innocence when proof has faded 


yr disappeared. It is a matter of balance, and society, which has 


an interest ‘n punishing the guilty, has an equal interest in pro- 
ecting the innocent. The experience of many, many years should 
not be scuttled before a localized surge of emotions. 


Generally speaking, crimes involving real or potential violence 
ire known at once to the authorities. Some other crimes—embezzle- 
ment, for example—may go undetected for long periods. The person 
vho is in a position to conceal what he has done should be exposed 
to yresecution for a longer time than the person charged with a 
erime of violence. That policy is recognized by our present five- 
year statute covering forgery, embezzlement and like offenses. It 
may well be that a careful appraisal of specific offenses and a eare- 
ful weighing of society’s interests with special emphasis upon sit- 
uations involving public officials, would lead to the conclusion that 
other offenses should be placed in the five-year classification, but 
nothing which has occurred in New Jersey in recent years or months 
furnishes any justification for a blanket extension of our time- 
tested two-year statute so that robbery, assault, burglary and 
crimes of that type may be incorporated in indictments at any 
time within five years. It should also be remembered, too, that 
“Johr, Doe” indictments have heretofore been used to good effect 
by Prosecutors. 

It is characteristic of periods of strong public feeling that ex- 
treme views escend and lead to proposed solutions which may be 
more harmful basically than the provocation. It is the duty of the 
Rar to hold the line against excessive and intemperate demands 
for the revision of laws embodying fundamental principles because 
the law is its special field. An enlargement of the statute may be 
warranted as to some crimes, but a bill which would multiply the 





sidered judgment; rather it suggests capitulation and unintelli- 
gent whittling away of our traditional policy of protecting the in- 
nocent even at the hazard of sparing a few who are guilty. 





period of limitation as to all crimes does not reflect quiet and con- | 
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| Editor, BOUVIER’S LAW DICTIONARY Sr 
New Jersey Law Journal: (1948): be made by a taxpayer is to ; 
With the thought in mind that) “Accident: An event which,}Sume that he can glibly ou‘s 


under the circumstances, is un-|the U. S. Treasury inves 
usual and unexpected by the per- 
son to whom it happens. 

“The happening of an event 
without the concurrence of the 
will of the person by whose 
agency it was caused; or the hap- 
pening of an event without any | . : 
human agency...” against “attempting tc 

In Equity Practice: “Such an | Whelm the investigato 
unforseen event, misfortune, loss, }50Me€ novel explanation 
act... &c. (Same as Black). | ularities which may sounc 

“See Inevitable Accident; Mis-|ible to the taxpayer.’ 
take: Act of God.” chances are, the book stat 
1C.J.S., Accident, Pages 425-448; | the agent has heard it, tin 

Begins “Accident” is difficult | time. 
to define ... and as always with} a se, 

Yours very truly, C. J. S. continues giving all sides. | The on edition 7“ p 
ARTHUR C. GILLETTE Subheading “Negligence” (Page |>Y CCH in response to 

siodtinies 438): “Considering an accident| fr Suidance under the 

Dear Mr. McConnell: as an occurrence to which hu-|@ural changes brought a 

In view of the legal problem man fault does not contribute,| the reorganization of the 
raised by the anomalous use of the term has been defined vari-|0f Internal Revenue a1 
the word “accident,” which in my ously as a casualty which could| Bureau policies. It discu 
i the vital tax events of 15 


| the enclosed copy of my letter 
| dated June 12, 1953, to Edward 
|B. McConnell, Esq., Administra- 
| tive Director of the Courts, and 
the accompanying memorandum, 
| would be of general interest to 
the Bar, I enclose it for publica- 
tion. 

Certainly those lawyers who 
| used to be non-suited by former 
Circuit Court Judge Thomas 
Brown because they alleged an 
| “accident” where they were bas- 
ing the causes of action in neg- 
ligence, will agree with me that 
this is a problem which should be 
resolved. 





| publication states. 


Written by Harry C 
Balter, Los Angeles lawye 
vised edition of “Fraud 
Federal Tax Law” ac 











experience has resulted in trial| not be prevented by ordinary | Z ] 
judges non-suiting plaintiffs in care and diligence; an event|€arly 1953. Ferreting out t 
negligence cases who alleged happening unexpectedly and_/Sion in order to bring frat 


without fault; an event resulting|to light is merely a ma 
in damage or injury, proceeding|time and industry on t! 
from an unknown cause, or from | of the Bureau, in its eff 
a known cause without human/impose criminal sanctions 
agency or without human fault; |collect penalties which 
an event which occurs without/as high as 75%. Fundam 
negligence of either party in-| the means of detection a: 
volved ... an injury which oc-/| in the CCH publication as 
curs without being caused by 
negligence... but in these defin- 
itions the word is considered in 
its legal and restricted meaning. 
“In its more general sense the 
term does not exclude human 
fault called negligence, but is 
recognized as an occurrence aris- | 
ing from the carelessness of men, 
and the fact that the negligence] 4. Gangsters, rackete: 
of the person injured contributed | Others engaged in unlawi 
to produce the result will not|ness. 
make it any less an accident; | 5. Examination of ot} 
(Accidents without negligence|}ernment agencies’ recor< 
are rare as compared to acci- 6. Tips for revenge. 


dents resulting from negligence | 7. Tips for reward. 


their cause of action was predi- 
cated on an “accident” I urge 
that the Judicial Conference 
clarify what is at least a prob- 
lem in semantics, by adopting a 
definition of the term “accident”’. 

The enclosed memorandum will 
suggest the basis for the confu- 
sion which arises from the use 
of the word, which however, now 
appears too extensively in our 
revised statutes and revised rules 
to attempt to eliminate it. The 
best we can do is to recognize the 
problem and define the meaning 
intended. 


1. Routine check of 
made by various units 
Treasury Dept. 

2. Check of large or 
transactions. 

3. Check of newspaper 
court proceedings; legal 
etc. 

Memorandum on use of word 
“ACCIDENT” in our Statutes 
and Rules 
Manual of Pretrial Practice, eff. 
Jan. 1, 1953 — refers to collision 
on which cause of action which 
forms basis of model pretrial or- 
der as “accident” almost exclu- 








oe Vennen v. New Dells Lumber . ; ; 

merely. Co., 154 N.W. 640, 642, 161 Wis.|, In his discussion of ‘ 
N. J. S. A., Title 39, Motor Ve- | 379: qt is probably true that the|fraudulent returns sent 

hicles and Traffic Regulation: gjement of carelessness or negli-|Bureau by disgruntled, 


Article 15 — Accidents and Re- gence enters into most accidents |0F envious employees, as 


ports—39:4-129 et seq. —Aetna Life Ins. Co. v. Little,|Sweethearts, nurses, n¢é 
WEBSTER NEW INTERNATION- 9295 S.W. 298. 300, 146 Ark. 70: Use|etc., Balter says these 
AL DICTIONARY: of ‘accident’ instead of ‘collision’}@bout 40,000 a year, 


usually anonymous. Rev 
to 10 per cent of the a: 


“An event that takes place eriticized—Long v. Mild, 149 S.W. 







without foresight or expectation; 92q 853. 857, 347 Mo. 1002) 

an undesigned, sudden and un- ._ the terms ‘mere accident’! taxes, penalties, fines 

expected event. An undesigned or ‘pure accident’ are often used|feitures are paid for su 

ana unlorseen occurrence Of an when it is desired to repel the | mation. 

afflictive or unfortunate charac- jdea of negligence.” Common devices of tax 

ter; a mishap resulting in injury “It has been said that ‘inevit-/are listed in the CCH b 

to a person or oathing; able accident’ is a technical ex-|lows: keeping a doub: 

a casua pression— (1933 ] Part: 1/pooks: concealme f 
C. J. #51, Note § if nema oe ta 












nts unaer 

















une unavoidable acci erfei 
to any negligence or 1 “inevitable acciden non-reco 

7 » party cone tgs wnidahla mpPiddent”’ <« vy an in-|/,1 “ees Se pote agg e 
of pon party cc ncerned rm voidable accident” : an iN-| bonus kick-backs: and 
COCHRAN’S POCKET LAW jurv caused by som 1S “OUNEY Is tsa ntoveee bc a 
LEXICON: ee dl rep =e = 7 . of Ing dusiness ii. 

> N: h; actionable n ne Sie ge EN 

tnan actlonaole egilgence Two classes 


} 





“Accident: such an unforseen motorists involved. an terms 


event, misfortune, act, or omis- thus include an accident caused | (aco +l 

$10n as 1s not the result of negil- by a “vis major” which ls a (a) Income 
gence or musconauct iM the party. oreater or superior force, or an! __ Sa enet = 

(2) Something which happens jrresistible forcee—Parke v. Wom- ener beeing we 
without any human agency. See ack. 230 P. 2d 823, 825, 37 C. 2d oe fonds, Bie 

Act of God. A recognized ground 116).” ria overcharg 

for equitable relief.” WORDS AND PHRASES: Acci- | fUnds. wn 
BLACK’S LAW DICTIONARY, dent, Vol. 1, beg. at Page 252} ,‘9) Income masque! 


gifts or gratuities, such 
ies paid to a union a: 
services in handling 
troubles,” tips received 
}ers, cab drivers, porters 
The abandonment “fo: 
the “utmost considerati 
tor heretofore granted 


Page 253: 

“In an action for damages for| 
personal injuries sustained while 
boarding deft.’s street car, refer- 
ence by the court to the occasion 
of the injury as an ‘accident’ 
was harmless error; the word as- | 
suming loss or hurt without plac- | } 
ing the blame or cause upon|Payer is reflected in a cl 
any particular person or agency.|emphasis by the Bureau 
Northern Texas Traction Co. v.|icy of deterring evasio: 
Crouch, Tex., 202 S.W. 781, 782.” ;than raising revenue. T! 

Absence of Negligence, beg. at| Ping of the “health” anc 
Page 257: “The words ‘accident’; tary disclosure” policies 
and ‘accidental’ in their legal|by the author as a resul 
sense mean the happening of an|changing emphasis. 


(2d Ed. 1910): 

“Accident: an unforseen event, 
occurring without the will or de- 
sign of the person whose mere 
act causes it: an unexpected, un- 
usual or undesigned occurrence; 
the effect of an unknown cause, 
or, the cause being known, an 
unprecedented consequence of it; 
a casualty.” 

(In fine print). “In its proper 
use the term excludes negli- 
gence; that is, an accident is an 
event which occurs without the 
fault, carelessness, or want of 
proper circumspection of the per- 





a new Commerce Clearing 


76 N. J. L. J. Index Paze 2); 


—_ 


| Taxpayers Warned: Don’ 
Try To Outsmar? 


The most tragic error tha: -:- 





































































































event without fault or negligence | 
on the part of any one, but in| not accident. Gillis v 
their ordinary meaning they do| Corp. of Norfolk, 137 S.E 
not negative the idea of negli-| 193 N.C. 346.” 

gence on the part of the person| HALL v. DOREMUS, 
whose physical act caused the) 47, (Sup. 1934): 

In equity practice: “Such an occurrence. Campbell v. Jones,} “An ‘accident’, within 
unforeseen event, misfortune, 132 P. 635, 636, 73 Wash. 688.” view of the act 
loss, act, or omission as is not Page 258: “If one of drivers of | Comp.) is an unlooked-f9 
the result of any negligence or 
misconduct in the party.” 


son affected, or which could not 
have been avoided by the use of 
that Kind and degree of care 
necessary to the exigency and in 
the circumstances in which he 
was placed.” 


particular, resulting collision was not expected or designed ” 


(Wo -km 


automobile was negligent in any| hap or untoward event whicl 
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Ocean County Bar Objects to Outside Assignment; Award To Widow For 


Attorney General's Opinions 








Of County Court Judge | Death After Fist Fight 
pacaiengiai=es Upheld 


Minn. High Court Affirms 
Industrial Commission 


Mr. Russell E. Watson, Jr. 
Executive Assistant 
Office of the Governor 


ne Ocean County Lawyers’ 
n June 10th unanimously 
a resolution objecting to 


and exparte civil matters on 8 
of the regular motion days in 
said Court during the 15 week 





























































































































FORMAL OPINION 1953—No. 19; 


The manner of seizure of a 
/motor vehicle is provided in RS. 
|39:10-15, as amended by Chap. 
| 136, P.L. 1946, p. 630, Section 11 


















































































.ctice of assigning their period commencing with the This will acknowledge receipt | and is quoted as follows: 
7a: Court Judge to sit in/ week of February 23, 1953 and) sp PAUL (ACCN)—In a 4-to-3 - bg ee eee oo “If a motor vehicle is seized, 
= unties. The Club requests ending with the week of June 8, decision establishing dent ae 153 wnhereln you request an levied d 
7 ief Justice not to make 1953; and isthe alate ‘the fain presecent opinion as to the status of| Jevied upon or attached and 
ignment unless provision’ WHEREAS, assignment of the preme kant ar conrye ng Arthur L. Robinson, of Hacken- prnyorsleesandl meagre 
she for the presence of an- Judge of the Ocean County Court! Gow of a St. Paul man. ote. dead sack, whose term on the State ‘udicial esta ow 
; dge in the county. to other Courts for periods of one | of a heart attack followine a pve Board of Shorthand Reporting ect PP gp ‘evadion 
he resolution reads as fol- week or more make it necessary|sont arisino from a eubdtasaniiis expired April 21, 1953. ties tm tieke pea ot . virtue 
ows and proper for him to remove | nected dione wee entitled to. We are of the opinion that pra pein State pb dene: or 
Sipe ese Sane PN I : = ‘ ; , 
RESOLUTION tine ee nt $10,000 in workmen’s compensa- Se oe . he files “or otherwise, the person from 
WHEREAS, the OCEAN COUN-| pimceip se a a ee | tion benefits even though the ; ae eae Y whose possession the motor ve- 
rre wee “ira ~~**,| himself unavailable for hearing|,; ti ia tek. amenemmes the Governor, by and with the : : ¢ - 
5 TY LAWYERS CLUB is composed pmergent matters; and rn ae oe Aare, consent of the Senate, and that ene — taken, one bea 
T..[eci Att rneys and Counsellors at| wEREAS. the absence of the| . Affirming an earlier ruling by it: Robina. to holding oe te prejudice to his rights in the 
sh. Lav he State of New Jersey, Ocean County Court Judge from| the state industrial commission, a de facto and not a de in| shall surrender the 
a most vyhom are actively prac-! this County ‘as hereinbefore re- the decision was in favor of Mrs. officer. title papers to the commission- 
Ce ae hohe ay act cited has created backlogs of mo-| Henrietta Petro of St. Paul. Her! section 45:15A-1 of the Revis-| °F Upon written notice or de- 
Ocean, and all of whom are in-| tions and exparte matters, and|usband, Balent Petro, died Dec. eq statutes provides that the one — Re co 
isi ‘ere in the proper function- has worked a hardship upon liti-|23, 1950, at the age of 51 after members of the State Board of © ; 
ues: I ing e Court system 1n said gants and their counsel, and par- | argument and fistic encount-/shorthand Reporting are to be| The above quoted law provides 
county; an ticularly upon persons accused ,¢?. He was employed as a route appointed by the Governor, by that the seizure, levy or attach- 
WHEREAS, the records of the Of crime who have had to remair salesman for the Martin Baking and with the consent of the Sen-| ment may be “actually or con- 
5 Sounty Court indicate in the County jail until a Judge! ©. St. Paul. ate, and that “the members shall structively”. No provision is 
Honorable Albert S. was available to have plea en-| Justice Theodore Christianson hold office for a term of three! made for the constable to secure 
Judge of said Court, tered and bail set or sentence; Wrote the majority decision in years re possession of the certificate of 
ay , assigned to sit in Berg- | imposed: |the case, which was the first of It is noted that the term of ownership and, on the contrary, 
4 the weeks of — NOW. THEREFORE. BE IT ese ge Poli ye Bernie oes ~—_ the appointment is for a specifi- | the law provides that the owner 
: March 15 and May 18, RESOLVED that the members of |. parate dissenting Opin- ed number of years. It is further shall surrender the title papers 
: that he has addition-|() tC ee Panne ary, {ions were filed by Justice Frank noted that this statute does not|to the commissioner upon writ- 
- y been assigned to sit in Had-| te Ocean County Lawyers Club,/T. Gallagher, Oscar Knutson and | make the usual provision for an ten notice or demand 
auy O ¢ ‘ ‘ ae a + -eAY ] 7 U : 
on County during the week of a te aig, Seg g OF | Roger Dell. appointment for a specified term an 
. , 1953; that he has been —— os an cae oat i f toa Although noting that the “and until his successor is ap- Theodore D. Parsons 
to sit as a Superior ag! nah Oo onia tinct arg | majority of jurisdictions that pointed.” No provision is made Attorney General 
; \dge in the trial of cases|New Jersey Supreme Court and | have passed on the question have | for holding over. By John J. Kitchen 
County during the! ‘° the Administrator o age ee refused compensation to an “ag-| If. by statute, a definite term Deputy Attorney General 
seeks of April 12 and April 19,| JeTsey Court yp rpnalbeg of the | 2reS8or” even though the dispute is established for an office with- pena 
turn fp 1953; ‘hat he was unable to sit| “Oh (0 oe esa ree; Occan | WaS Wwork-connected, Justice out provision that the incumbent| Camden Bar Annual 
"++: M's Ocean County upon the pres- heanhige gi eee * © , -°a0 | Christianson said he prefers the shall continue in office after its Outi i d 
: ‘is ie County Judge to the trial of cases seeeuteves Oriec) Se eens : : é : 3 uting luesaay 
entat of motions and other! _ f ie Pa Se ip {reasoning of four jurisdictions expiration, he will, in holding inset Lie oe 
is ‘parte matters which would|#"4 the hearing of motions in/which recently allowed compen-|over. be a de facto and not a de : ; ' . 
. ght é ,| Counties other than the County]}..;; it Bea ae (Al ibabdelas 5 The Camden County Bar As 
orm come before the Court ot Chewae< aaae ; — without regard to the fact jure officer, and a vacancy will sociation will hold its Annual 
he weeks of March 29/~ ee ae | that the victims were aggressors. result which may be filled by the Bar Outing this Tuesday, June 
ing nd 26, 1953 by reason of BE IT FURTHER RESOLVED] It was brought out in the case appointment, under proper auth- 23rd. at the Woodcrest Country 
the f¢ that Friday in both of that the said Chief Justice and | that on Dec. 21, 1950, Edward ority, of a successor, State Ex Club in Haddonfield. The Su- 
ani [these weeks was declared to be’ Administrator of the Courts be|Stokes, supervisor of driver- Rel. McCarthy v. Watson, 132 preme Court has declared a 
bus:- Court Holiday; and and hereby are respectfully re-|Salesmen at the baking plant, Conn. 518, 164 ALR 1238, 45 A2d Court holiday in the County 
EAS, there is no Judge quested in the future not to as-/Sald in the presence of Petro’s 716 (Conn. Supreme Ct.—1946);| sfter 1 p.m. 
‘ ‘eean County Court, for sign the Ocean County Court | brother that “Balent Petro stole| see also Mount v. Howell, 85 N.J. Arrangements for the affair 
» Law or Probate Divi-! Judge to other Counties for the|SOme bags out of my truck.” The L. 487. 89 A. 977 (NJ. Supreme are abies handled by a commit- 
iS for hearing applications’ trial of cases and hearing of mo- | brother told Balent of the ac- Ct.—1914). tee heated ~ A David Epstein 
riminal matters when the’ tions, unless adequate and proper|Cusation and the following day,| Your official records show that adel Benjamin Asbell. The day’s 
Honor Albert S. Larrabee is| provision be made before-hand/|Dec. 22, Balent nplained to a|the term of Mr. Robinson ex- pts will conclude with a din- 
be present in this| for the presence and availability sales manager of Stokes’ accusa- pired April 21, 1953. We are con- pale — 6:30 p. m. Music will be 
1 r such purpose; and f another Judge in the County of|tion and threatene “punch strained to advise, as above, that furnished by an orchestra com- 
ge! WHEREAS, the County Ocean, to hear motions and other | Stokes in the nose on that day a vacancy resulted posed of members of the Associa- 
: been without a1 matters scheduled to be heard It was furthe r testified that and that, in holding over, Mr. tion. 
urt Judge avail 9/on the regular motion days in on Dec. 23, hi an ex- Robinson is no more than a de Reservations ate $650 each 
aa. exisntnal A and to hear -|change of words between Petro facto officer. nlus $3.00 for green fees for those 
ae ters and Stokes, an npted ex- Theodore D. Parsons, pus mening ok ptt Re somes 
— a —- =" "eln lur c change of bl then a Attorney General aesiring a api Pragrese aan ie 
' Honora S scuffle in ) men By Frederic G. Weber CO: MA OS SO: Se 
n this Count nd grappled un I stepped Deputy Attorney General Epstein. ae 
seih: Sass aoa = ror, |in. Shortly aft er brief ee 
oe eee yen = scuffle Petro FORMAL OPINION 1953—No. 22 
curiite coulaa af t In his dissenti Jus- Hon. William J. Dearden, Direc- Th 
: j qi ce Gallaghe: igreed tor, Division of Motor Vehicles, e 
> Roueece, 2088 | with p iin You have asked this office to 9 
tn Bias Ae te D I give you a formal opinion as to New Lawyer S 
Provipt and Dependable RG acaeese nt q_| ne it esult whether you could reasonably 4 ‘ 
i ve is “ip ‘ Ge a reac anu , , require a constable serving a levy Protective Policy 
i LE SERVICE ( t System xii oon 1d the on a motor vehicle to either take 
. ok: et ee 1 nutacturers & ts In- actual possession of the vehicle This policy gives complete protec- 
To Members of the Bar + RS he itself or merely take possession |] tion to all lawyers, whether they 
ile 2C 1é€ S of the certificate of ownership. are in General Practice, Title 
Thre ighout New Jersey Paes ‘i sion’s dee on th t The answer to your inquiry is Spe cialists, Title Searchers, Negli- 
West Hudson Bar Assn. the two-day lap é yetween “no”. ; gence Attorneys, Patent Attorneys 
( {ELSEA TITLE Officers Elected Stokes’ accusation: Petro’s - eememeeeen: |{ or in any other special field of law. 
. ——— attack upon him m work dissent that “it seems to me we You are insured under tl.is policy 
é id GUARANTY The ng officers of the connection too rem permit are stretching the meaning of against claims arising frora any 
West Hudson Bar Association | recovery. our workmen’s compensation |] negligent act, any error, or any 
COMPANY have been elected for the year Justice Gallaghe: aid he statutes too far.” omission occurring in the per- 
- 1953-1954: |would “go along” with the ma-| Asserting that’ the majority | formance of any professional ser- 
MAIN OFFICE: President—Michael J. Bruder | jority decision if the altercation ruling was “contrary to all jus- | vice rendered to your clients. 
Boards =k Nationel Bank Building oe eo z ——. — —a pan vithin tice,” the cissenting opinion filed Write today for descriptive 
Atlantic City, N. J. | Treasurer— aaah e oii a few hours after he pl oking by Justice Dell declared: pamphlet and schedule of rates 
} Sec.—Leo J. Michnevich incident. Pointing nowever, “To place a construction upon 
Y Branch offices conveniently J is ai og eee cnet te pe yne pode mage the act permitting _ employee | FRED W. ANDRES 
j locai-d throughout th W]e a Covcco and Frederick| 1) Dec: 21 and the trouble did who is the aggressor in a fight to COMPANY 
threughout the state Gerald A. Caruso and Frederick} not occur until the afternoon of recover compensation from his 
— =a J. Gassert. | Dec. 23, he added: employer is carrying the act far 1180 Raymond Boulevard 
eee: “It seems to me tha we are beyond the purposes for which it Newark 2, N.J. 
MORRIS WAXMAN | going entirely Paste far to say in was intended and for which it Mitchell 2-2965 or MArket 3-3470 
Certified Shorthand Reporter ‘bars that whenever an em- was enacted. 
ployee makes an accusation 
SEPOSITIONS - GENERAL REPORTING - HEARINGS against a fellow employee, as in ]) = 1 
Supe.ior Court Examiner 9 Brcac See N.J. 3) ihe instant case, compensation || L p | 
Notary Public BI gg Ret Pius can be collected if a fight de- || AW RINTERS 
onl velops between t employees |} Rath 
at a the first time they meet again | Spectalists | 
Thirty years of experience in ALL TRENTON SERVICES }on the premises.” RAR APPENDICES AND BRIEFS ON APPEAL 
1 pace Poe The fundamental question, P 
+ Superior and U.S. District Court judgment searching. | Justice Christianson contended, ARTHUR W CROSS INC | 
; Corporate Status, including Te* information. | was whether the claimant was ‘ 9 ALN 
Superior (Chancery) and United States District Court — ees presrgchnndliee s New Jersey Division of | 
Abs ‘ at his employment but beca 
dn wena ananend COMPANY lhe was at his employment, in PANDICK PRESS, INC. 
(W. Coe McKeeby) touch with associations and con- 71-73 CLINTON STREET, NEWARK 5, N. J. 
%4 Branford Place Tel. MArket 3-4232 Newerk 2, N. J. ditions inseparable from it.” — Triepnone MARKET 3-4994 
Justice Knutson declared in his 



































































Superior Court 
Appellate Division 
Law Division 
Chancery Division 
June 28 to July 4 
Appellate Division: Judges Jayne, Stein and Cleary 
sitting at Trenton. 
Law Division: Judge Cleary sitting at Trenton. Judge 
Davidson sitting at Newark. 
Chancery Division: Judge Stein sitting at Newark. 
Judge Cleary sitting at Trenton. 
July 5 to July 11 
Appellate Division: Judges Colie, Leyden and Grim- 
shaw sitting at Newark. 
Law Division: Judge Colie sitting at Trenton. Judge 
Leyden sitting at Newark. 
Chancery Division: Judge Colie sitting at Trenton. 
Judge Grimshaw sitting at Newark. 
July 12 to July 18 
Appellate Division: Judges Eastwood, Smith, J. L., and 
Haneman sitting at Trenton. 
Law Division: Judge J. L. Smith sitting at Newark. 
Judge Haneman sitting at Camden. 
Chancery Division: Judge Eastwood sitting at Newark. 
Judge Haneman sitting at Camden. 
‘July 19 to July 25 
Appellate Division: Judges McGeehan, Proctor and 
Lloyd sitting at Newark. 
Law Division: Judge Proctor sitting at Newark. 
Judge Lloyd sitting at Camden. 
Chancery Division: Judge McGeehan sitting at Newark. 
Judge Lloyd sitting at Camden. 
July 26 to August 1 
Appellate Division: Judges Clapp, Stanton and Woods 
sitting at Trenton. 
Law Division: Judge Clapp sitting at Newark. 
Judge Woods sitting at Camden. 
Chancery Division: Judge Stanton sitting at Newark. 
Judge Woods sitting at Camden. 
August 2 to August 8 
Appellate Division: Judges 
Hughes ‘sitting at Newark. 
Law Division: Judge Brennan sitting at Newark. 
Judge Hughes sitting at Trenton. 
Chancery Division: Judge Bigelow sitting at Newark. 
Judge Hughes sitting at Trenton. 
August 9 to August 15 
Appellate Division: Judges Bigelow, Waesche and Tom- 
asSulo sitting at Trenton. 
Law Division: Judge Waesche sitting at Newark. 
Judge Tomasulo sitting at Trenton. 
Chancery Division: Judge Bigelow sitting at Newark. 
Judge Tomasulo sitting at Trenton. 
August 16 to August 22 
Appellate Division: Judges Bigelow, Smalley and Arta- 
serse sitting at Newark. 
Law Division: Judge Smalley sitting at Trenton. 
Judge Artaserse sitting at Newark. 
Chancery Division: Judge Bigelow sitting at Newark. 
Judge Smalley sitting at Trenton. 
August 23 to August 29 
Appellate Division: Judges Freund, McLean and Schet- 
tino sitting at Trenton. 
Law Division: Judge McLean sitting at Trenton. 
Judge Schettino sitting at Newark. 
Chancery Division: Judge Freund sitting at Newark. 
Judge McLean sitting at Trenton. 
August 30 to September 5 
Appellate Division: Judges Goldmann, Smith, W. A., 
and Ewart sitting at Newark. 
Law Division: Judge W. A. Smith sitting at Newark. 
Judge Goldmann sitting at Trenton. 
Chancery Division: Judge Ewart sitting at Newark. 
Judge Goldman sitting at Trenton. 


MATRIMONIAL MATTERS 


June 28 to July 4 
Judge Hegarty, Advisory Master Pindar. 
July 5 to July 11 
Judge Hegarty, Advisory Master Pindar. 
July 12 to July 18 
Judge Burton, Advisory Master Pindar. 
July 19 to July 25 
Judge Burton, Advisory Master Pindar. 
July 26 to August 1 
Judge Burton, Advisory Master Pindar (Tuesday, 
July 28, for motions only). 
August 2 to August 8 
Judge Burton, Advisory Master Pindar (Tuesday, 
August 4, for motions only). 
August 9 to August 15 
Judge Hetfield, Judge Tomasulo (Tuesday, August 
11, for motions only). 
August 16 to August 22 
Judge Hetfield, Judge Tomasulo. 
August 23 to August 29 
Judge Hegarty, Judge Hetfield, Judge Tomasulo. 
August 30 to September 5 
Judge Hegarty, Judge Hetfield, Judge McLean, 
Judge Schettino, Judge Tomasulo. 


Bigelow, Brennan and 


County Courts 


Atlantic County 
Judge Naame: June 29 and 30; July 6, 7, 9, 27, 28 and 

30; August 3, 4, 24, 25 and 27. 

Judge Leonard: July 13, 14, 20 and 21; August 10, 11, 

13, 17, 18 and 31; and September 1. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Juvenile and Domestic Relations Court will be held 
every Friday. 

Bergen County 
Judge Vanderwart: June 30; July 7, 9, 14, 15, 17, 21, 

23 and 28. 

Judge Del Mar: August 4, 11, 18, 19, 25 and 26; and 
September 1. 

Judge Vanderwart will be available during July 

and Judge Del Mar during August for emergent matters. 





Burlington County 
Judge Drenk: July 9 and 23. 
Judge Larrabee: August 7 and 21. 

Judge Drenk will be available during July and 
Judge Larabee during August for emergent matters. 
Camden County 
Judge Sheehan: June 30; July 7, 13, 14, 21 and 28. 
Judge Palese: August 4, 10, 11, 18, and 25; and Sept. 1. 

Judge Sheehan will be available during July and 
Judge Palese during August for emergent matters. 
Cape May County 
Judge Horuvitz: July 1, 8, 15 and 22; and August 26. 
Judge Tenenbaum: July 29; August 5, 12 and 19; and 

September 2. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Cumberland County 
Judge Horuvitz: June 30; July 7, 14 and 21; August 25; 

September 1 and 8. 

Judge Tenenbaum: July 28: August 4, 11 and 18. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Essex County 
Judge Naughright: June 29 and 30; July 1, 6, 7, 8, 13, 

14 and 15. 

Judge Francis: July 20, 21, 22, 27, 28 and 29. 
Judge Conlon: August 3, 4, 5, 10, 11, 12, 17, 18 and 19. 
Judge Speakman: August 24, 25, 26 and 31; September 

1, 2 and 8. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Gloucester County 
Judge Wick: July 2, 9, 16, 23 and 30; 

Judge Wick at 1:30 p.m.: August 6 and 13. 
Judge Leap at 10:00 a.m.: August 20 and 27; and Sep- 

tember 3. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Hudson County 
Judge Ziegener: June 30, July 7 and 14. 

Judge Coolahan: July 21 and Sept. 1. 
Judge Duffy: July 28 and August 25. 
Judge Drewen: August 4, 11 and 18. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Hunterdon County 
Judge Schenk: July 6 and 20. 

Judge Hunt: August 3 and 17. 

Judge Schenck will be available during July and 
Judge Hunt during August for emergent matters. 
Mercer County 
June 30; July 7, 14, 21 and 28; August 4, 11, 18 and 25; 

and September 1. 

Either Judge Hutchinson or Judge Bennett will sit 
on the above scheduled days and be available for 
emergent matters during the summer. 

Middlesex County 
June 30; July 7, 14, 21 and 28; August 4, 11, 18 and 25; 

and September 1. 

Either Judge Kalteissen or Judge Morris will sit 
on the above scheduled days and be available for 
emergent matters during the summer. 

Monmouth County 

Judge Knight: June 30; July 7, 14, 21 and 28. 

Judge Giordano: August 4, 11, 18 and 25; and Septem- 
ber 1. 

Judge Knight will be available during July and 
Judge Giordano during August for emergent matters. 
Morris County 
Judge Barrett: July 10 and 31; and August 21. 

Judge Barrett will be available for emergent mat- 
ters during July and August. 

Ocean County 
Judge Drenk: July 10 and 24. 
Judge Larrabee: August 6 and 27. 

Judge Drenk will be available during July and 
Judge Larrabee during August for emergent matters. 
Passaic County 
Judge Hinchliffe: June 30; July 7, 14, 21 and 28. 
Judge MacLeod: August 4, 11, 18 and 25; and Septem- 

ber 1. 

Judge Hinchliffe will be available during July and 
Judge MacLeod during August for emergent matters. 
Salem County 
Judge Leap: July 2, 9, 16, 23 and 30. 

Judge Wick at 10:00 a.m.: August 6 and 13. 
Judge Leap at 1:30 p.m.: August 20 and 27; and Sep- 

tember 3. 

The judges will be available for emergent matters 
during the weeks they have scheduled court days. 
Somerset County 

Judge Cranmer: July 10 and 24; August 14 and 28. 

Judge Cranmer will be available for emergent 
matters during July and August. 

Sussex County 
Judge Hunt: June 29; August 10 and 24. 
Judge Schenk: July 13 and 27. 

Judge Schenk will be available during July and 
Judge Hunt during August for emergent matters. 
Union County 
Judge McGrath: June 30; July 7, 14, 21 and 28. 

Judge Feller: August 4, 11, 18 and 25; and September 1. 

Judge McGrath will be available during July and 
Judge Feller during August for emergent matters. 
Warren County 
Judge Tallman: July 1, 15 and 22. 

Judge Tallman will be available during July and 
Judge Cranmer during August for emergent matters. 


District Courts 


Atlantic County 
Judge Mischlich: July 8 and 22; August 5 and 19. 
Bergen County (Sitting a Hackensack) 
Judge Marini: June 30; July 7 and September 8. 
Judge Marconi: July 14 and 21. - 
Judge Galanti: July 28 and August 4. 
Judge Lynn: August 11 and 18. 
Judge O’Dea: August 25 and September 1. 


-- SUMMER COURT SCHEDULES :: 


Burlington County 

Judge Denbo: July 1, 8, 15, 22 and 29. 

Camden County 

Judge Martino: June 30; July 1, 2, 7, 8, 9, 14, 15, 16 
22, 23, 28, 29, 30; August 4, 5, 6, 12, 19 and 26 

Cape May County 

Judge Horuvitz: July 1, 8, 15 and 22; and August 26. 


Judge Tenenbaum: July 29; August 5, 12 and 1°: ans 


September 2. 
Cumberland County 
Judge Horuvitz: June 30; July 7, 14 and 21; August 95 
September 2 and 8. : 
Judge Tenenbaum: July 28; August 4, 11 and 18 
Essex County (Sitting at Part I, Hall of Records, Nyx 
Judge Lyons: June 30; July 1, 2, 3, 7, 8, 9, 10, 14 and 35 
Judge Masucci: July 16, 17, 21, 22, 23, 24, 28, 29, 3. & 3; 
Judge Waugh: August 3, 4, 5, 6, 7, 10, 11 12, °3 
17 and 18 


14 
4 


Judge Conklin: August 19, 20, 21, 25, 26, 27, 28 Sep. 


tember 1, 2, 3 and 4. 
Gloucester County 
Judge Wick: July 2, 9, 16, 23 and 30. 
Judge Wick at 1:30 p.m.: August 6 and 13. 


Judge Leap at 10:00 a.m.: August 20 and 27; an. Sep. 


tember 3. 
Hudson County 


Part I, Judge Sullivan: June 30; July 14 and 28; <ugys 


11 and 25; and September 1. 
Part II, Judge Reeves: July 2, 16 and 30; August 1 


Part III, Judge Nessanbaum: July 7 and 21; Avzust4 


and 18. Judge Reeves: September 2. 
Part VI, Judge Cozzi: July 8 and 22; August 5 an: 19 
Judge Beronio: September 3. 
Part V, Judge Cozzi: July 9 and 23. 
Judge Nessanbaum: August 6 and 20. 
Part VI, Judge Beronio: July 1, 15 and 29; Au 
and 26. 
Hunterdon County 
Judge Schenk: July 6 and 20. 
Judge Hunt: August 3 and 17. 
Mercer County 
Judge Vine: July 1, 2, 8, 9, 15, 16, 22, 23, 29 < 
and August 6. 
Middlesex County 
Part I: July 2, 9, 16, 23 and 30; August 6 and 1 
Part II: July 1, 8, 15, 22 and 29; August 19 and 2: 
Judge Morrison or Judge Dubrow will sit on th: 
above dates. 
Monmouth County 
Part I, Judge Evans: July 15 and 29. 
Judge Ascher: August 12 and 26. 
Part II, Judge Evans: July 6 and 20. 
Judge Ascher: August 3 and 17. 
Morris County 
Part I, Judge Scerbo: July 9 and 23. 
Part II, Judge Ely: August 19 and September 2. 
Part III, Judge Doland: June 29 and August 3. 
Ocean County 
Judge Drenk: July 10 and 24. 
Judge Larrabee: August 6 and 27. 
Passaic County 
Part I, Judge Dunn: July 15 and August 12. 
Part II, Judge Polack: July 8 and August 5. 
Part III, Judge Bertoni: July 22 and August 19. 
Part IV, Judge Ward: July 29 and August 26. 
Salem County 
Judge Leap: July 2, 9, 16, 23 and 30. 
Judge Wick at 10:00 a.m.: August 6 and 13. 
Judge Leap at 1:30 p.m.: August 20 and 27; a 
tember 3. 
Somerset County 
Judge Chiaravalli: July 1 and 15; and August 1 
Sussex County 
Judge Schenk: July 13 and 27. 
Judge Hunt: August 10 and 24. 
Union County (Sitting at Elizabeth) 
Judge Barger: July 9 and 30. 
Judge Borden: August 12 and September 2. 
Judge Fulop: July 2 and August 27. 
Judge Hopkins: July 22 and August 5. 
Judge Hughes: July 16 and August 20. 
Warren County 
Judge Shipman — Phillipsburg: July 9, 23 and °0; anc 
August 6. — Belvidere: July 16. 


Juvenile and Domestic Relations © ourts 

Bergen County 

Judge Zimmerman: July 6, 9, 13, 17, 20 and 24. 
Judge Del Mar will sit in August on da: 

announced by him. 

Essex County : 

Judge Lindeman: July 1, 2, 6, 7, 8, 9, 13, 14, 15 and 16 

August 17, 18, 19, 20, 24, 25, 26 and 27. 

Judge Francis: July 22 and 29. 

Judge Conlon: August 6 and 13. 

Hudson County 

Judge Ziegener: July i, 2, 8, 9, 15 and 16. 

Judge Coolahan: July 22 and 23. 

Judge Duffy: July 29 and 30. 

Judge Nimmo: August 4, 5, 6, 12, 13, 18, 19, 20, 26 
September 1 and 2. 

Passaic County 

Judge Schamach: July 2, 7, 9, 14, 16, 21, 22 and 23. 
Judge MacLeod will be available for emergent ma* 

ters during August. 

Union County 

Judge Sachar: July 7, 8, 9, 14, 15, 16, 21, 22 and 23. 
Judge Feller will be available for emergent matters 

during August. 


Criminal Judicial District Courts 

Bergen County 

Judge Reeve: July 1, 8, 15, 22 and 29. 

Hudson County 

First District, Judge Galvin: July 1, 8, 15, 22 and 29; Av 
gust 5, 12, 19 and 26; and September 2. : 

Second District, Judge Cooper: July 3, 10, 17, 24 and 3): 
August 7, 14, 21 and 28. 

Third District, Judge Lunn: July 2, 9, 16, 23 and 30. 
August 6, 13, 20 and 27. 
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———_ A A ane eee 
Ten P.L.I. Programs Will Aid Lawyers A Legal Study of the Community Currency Bankruptcies 

In 1 Many Fields Exchange As a Financial Institution See ee 
ntensive, one-week pro- plan for disposition of business By Howard Newcomb Morse* | orders annually and cashes over Cail: solr, Max Le ‘Reseustele 
will be offered at the interests, when a testamentary In California. where branch 2 billion~tollars worth of checks snc. “Vol: liad, $8,500: assets. none: 
ng Law Institute’s 12th trust is more advantageous than banking is legal, the Bank of amnually The community cur-| "i! Weelans & Calilly solr. “Abe Silver: 
mer Session. The a legacy, and under what cir- America in less than fifty years Tency exchange as a reputable! cuprna, John, 20 
. Rage irre sel egies — has grown to 538 branches. Un- and respected financial institu- Wei wo & Cahill: ‘solr. Feld & Breltne: 
»y legal authorities from life insurance ote estate Jan - California, in Illinois a 1919 sc so so SFCAY| CHINA Clipper. Ine.. 46 Journal Sa. Jersey 
irough August 21 in New will be analyzed in this porte Sane prohibits branch bank- headway, largely through organ-| {ity ; Inv! ma: 
ye biera, donwigdiy eal eral. ing. However, in 1944 the Boat- izational self policing on a VolUN=j oxppoR. Joseph a/k/a Joseph Super 
y ; ther topics include marital men’s National Bank of St. Louis, tary basis. Although a commun-| 42nd St. Union City: Vol.: liab 
the courses to be given deductions, split gifts, selection Missouri unsuccessfully sought ity currency exchange does not Sain ate Tee: ee, We 
resend ye eet yo asic wl nagar pr ty permission to establish a branch engage in banking functions, it | GVLTZER. | a a cae So! 
Proof. Legal Aspects of | cift tax oracia 0 A ti ihe, office in Springfield, Illinois in ne been aptly char- | ‘ltzer & Sons: 370 Clhiton St. Camden 
Estate Planning and reau of Internal Revenue, the ee oe ee eee ae et mcs HALDIN, Won 1, Mai ea ae Fiat 
ration, Business Tax Tax Court and appellate courts. There are 607 community cur- Preeti pists barns pies: a co refi. Lipkin: sclr, Raw. Ma Methencies 61 
and Practice, Corpor- Tax Planning for Business rency exchanges in Chicago, supervi ion b er eee 
tice, Collective Bargain Suggestions on what to do and More than the number of Cali- * ange pees Wotton 
ems, and Current Prob- what to avoid in handling tax/fornia branches of the world’s bs oo a seh a 
Patent Law. matters of industry and com- largest bank. Although commu- Se ’ a ee Ir. M: : 6-9 
ial lawyers, three .con- merce will be offered in the ser- ity currency exchanges offer a (On; yet this is exactly what the : Ca. 8 Eamon PLS Mea 
, srograms of one week ies, Business Tax Planning and number of diversified services, COmmunity currency exchange| inh: ‘sia.sis.20:" assets ae of 
Q offered commencing Practice, starting July 20. A pane] their principal iness consists industry of Chicago did under ay alter 3. & i tee 
ult ily 27 and Pee i’ The of expert tax attorneys will con- in cashing che and issuing = mentees Penal viteesse snag gy Bh ogg Bn 
‘rial program begins with a week sider = form of the business their own money orders. The hae tedden dh oe ee 

Tric| Technique ty fe at- enterprise, deferring income, 4verage Chicago community cur- 7. pone Nl aes ge le 
ctical demonstrations capital gains transactions, sales TeMcy exchange has a_ steady are now Pairs aon dead eantan 
| discussions of methods, of securities and other assets, “float” of between $10,000. and 2°° lg tgp ie, gpa 
nd strategy in handling business expenses, corporate in- $29,000. represented by outstand- Or sci Mb oe — 

ivil actions, inc g debtedness vs. Capital invest-|!ng money orders issued by it. oy og unt seni mt 317. solr 

e preparation, selecting ment; earnings, and merging 4 1951 amendme the Com- $25.000 pean cee Pseage= oh 4 :0 ae 
opening the trial, pre- and dividing corporations. munity Currency Exchange Act ~~. to. thet ae fi ot ge e an St. — 

nting the evidence, tacti nN Methods of acquiring, organ- of 1943 provides for a type of cur- tpt: mv oe ‘ — an of Sule, Leo Mabeleae 

rect and cross-examination, izing, financing and operating Tency exchange other than the pred catenteae lt ae Lin Ave, Newark 

d summation. closed corporations will be pre- community currency exchange, ° “a 7 oy 4 finan "ta tet. 

Hichlight Medical Proof sented in a companion series, Namely, the ambulatory currency coe community currency e€x- he =e 
Thi followed by a week of Corporate Practice, to be held exchange.’ The usual ambulatory © a in Chicago belong to the "St. 
yn Medical Aspects of during the week of July 27. These Currency exchange originally Chicago Currency Exchange As- 
I for trial lawyers who discussions will be concerned Cashed checks exclusively from gee Inc., which maintains 
e personal injury and with tax factors in organizing Within an armored vehicle, but its headquarters in the Lincoln 
insurance litigation. corporations, insurance pro- NOW cashes checks principally National pow building. Eighty) ii’ Wie 
ith extensive trial ex- grams, employment contracts, Within the premises of industrial peer cont of the soem es the dine |v vol 4. a reft 
will explain in under- executives’ compensation, intra- Plants. The ambulatory currency coln National Bank is owned may Sosa © Cue scagniaies 
language the relevant corporate problems, financial exchange might best be compar- the eenee pices Anapeesitey tl Ral ng emg 
f anatomy, physiology, statements, accounting and in- ed to a drive-in banking facility or — ne 
:tholozy: causation of symp- ventory problems, transferring or in reverse; that is, an ambula- pe specie ein bahar ip — 
toms | their aggravation, ac- liquidating a business, advising ‘Ory currency exchange Serves change operators that they wi) ro 

ration and activation of dis- corporations in financial diffi- Stationary customers while a/never be altogether deprived of vineativagpaandbiapinniesiinegatiapteiiiatie 

elation to trauma. The culties, and handling insolven- drive-in banking facility serves 4 banking facility due to the ex- BURLINGTON COUNTY 
trial of x-ray diag- cies for debtors or creditors. ambulatory depositors. The an- cessive bookkeeping which com- 
other tests will be Criminal Prosecution nual license fee for a community Munity currency exchange TITLES & ABSTRACTS 

a “ey A new training program, pre- Currency exchange is $50. and the checking accounts necessarily re- { Mae. Holly Search Co. 

For yers who already have pared with the aid of leading annual license fee for each loca- quire of Ranke. Fhe Aeneas : 

b knowledge of medical criminologists, judges, district tion served by ambulatory Sponsors several schedules of a i St Per 

“, sroup of distinguished! attorneys and the Federal Bu-|currency exchange is $10.' Most minimum fees or service charges OWNED AND OPERATED BY LAWYERS 

t nder the guidance of reau of Investigation, will afford insurance policies which com- for member community Conese a. Telephones 770 & 70 

counsel will present. di attorneys and their as- Munity currency inges have exchanges to collect for cashing 
Medical Proof during sist an opportunity to study against forgery are of the $50. checks, issuing their own money 
f August 3. Dealing the organization and functioning Geductible type, whi is auth- Orders and performing other ser- 
nore difficult medical of the prosecutor’s office, as well Orized by legislation” and is an- VICes. ae — yo “3 seni eae 
ersonal injury cases,|as techniques and strategy in/alogous to the prevalent alogous to the minimum fee bills | WIDUICTBIAT FINANCING 
iscuss current medi t vely investigating, prepar- form of automobile property sponsored by bar associations. 
a @ vrosecuting criminal damage insurance However, these schedules are secured by 
Chee tae Accounts has jurisdiction over (aise tisan schedules take into , ‘ak Wie 
Og Re ge 5 ’ First Woman Appointed both Page a ney a consideration the relative wealth Fi. pissin oneness 
To N.Y.U. Law Faculty sent ty the Community Cur- Of Poverty of the different com- wabthiccesstai 8 
state Fianning vs Pee chia Act of 194 es that omaue spending brie: conc igor Merchants & Industrial 
maximum family | *2 the promotion nvenience” Jovatey, eS ee Finance Company 
nd “advantage stitute ee 972 ad St., Newark, N.J. 
the sole criter ng the _ a = — When S by iis Oe eee vie 
S ssuance of a licen Audi- earner wanted to—or needed to 
pea attic. A The -cash a pay check after banking aes 
)T ol ud. 7 4 P ‘ ’ ¥ 
same criterion ex soverns hours his choice of a place of 
] J the issuance of a yanking Dusiness to accommodate him 
att navn tae tne 8 lent of Was pretty much limited to the oe a 
Br Hanitoe of (i pape — opts the DISCOUNTEO 
tax factors of _|s __ credit of the drafters of Illinois’ 
ng arrangements Community Cu EX- community currency exchange MORTGAGES 

A ps changes first bec espread jegislation that a community PURCHASED 

ert in Chicago during the bank holi- currency exchange cannot be 

h¢ day in 1933... Comm inity CUr- conducted on the same premises ps 

ntal s. Stan- rency ie ral definitely with a tavern,” or for that mat- preg a only, 

————— i profit- become big busir the warns ter with any other business. vial "aevaataaaible 
— stock pur- try writes almost half a billion ___ 
O:F t sxcesioroa sa eer esse 0 Neo: a COMMERCIAL UNION Co. 
ICE TO LET od pie Sa: hee eiatiata = Ween | 24 Commerce St., Newark, 
‘ew Jersey Realty Building} of Radc! ollege, qualified for) sn f = 5 Mi 2.2190 
ee > bar examination in 1934 ‘Sot:.4 anet Davia | ee Be 
€ ock from Broad and law office apprentice-| Maslowski. owner r- ‘ 
Me ket Sts., Newark. worked with the tax of community curr : 
50) <- ¢ division of the U. S.) his sagacions wees MONMOUTH co : 
1500s. ft. of modern office Department from 1937 ~ Title Searches 
Spce. All services. to 1940 and for the next 11 years en. 3 . 

830 B OAD ST., NEWARK served with the New York law 2. Boatmen's Nation St, Louis werner” SEARCHERS AL §CO LAWYER OWNED 
firm of Lord, Day, and Lord. She v. gHlughes _ AND ATTORNEYS ASSOCIATED # LAWYERS AND OPERATED 
Listes 3-40R8 is co-author of a law school text,! 3. Smth-Hnra ml. A: 6% “< O.B a ee 
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nial Weekly Call 


SUPERIOR COURT and ESSE and ESSEX COUNTY COURT 
ESSEX COUNTY —- LAW DIVISION 
WEEKLY CALL FRIDAY, JUNE 26, 1953 


The following Superior Court and County Court 


Cases will be called before Assignment Judge 
Willam A. Smith, Room 222, Court House, at 
10:00 A.M., and will be subject to being set 
down for trial. 

1420C - 3625C - 52C - 2465 - 624C - 672S 
927S 2671S 1026C 1032S - (1112S 
2721S) 2686S 2689S 1142s 2344S 
2677S 2694C 2598S - 2701S - 2707C 
(1410S 1755S) 1434S - 1490S - 1684S 
168&C 1723S 1866S 2341S 2390C 
1784 1801C 1841C - 1905C 1928S 
1964S 1973S (2029C - 2160C) (2126S 
2501C) 2077C 2078C 2150C 2281S 
2290S 2403S 2711C 2732C 2147C 
2234S 2257C 2268S 2308C 2316C 
2321S 2323C 2417S 2419S (2427S 
3626S) 2426S 2432S - 2447C 2452S 
2455S 2474C 2480S 2502C 2662C 
2734S 2739S 2741S 2745S 2746S 
2363S - 2537C 2548C 2560S 2572S 
2578C 2594S 2603S 2613S 2615S 
2621S 2625C 2626C 2635C 2636C 
2714S 2750S 2758S 2767S 2774S 
2775S 2783S 2640S 2643C 2644C 
2645C 2646C 2650C 2654C 2655C 
2661C 2801C 2810C - 2819S 2828S 
2860S - (2869C 3050C ) 2881S - 2882S 
2884C 2888C 2890S 2892S 2895C 
2924S 2925S 2926S 2930S 2931S 
2933C 2934C 2935C 2936C 2937C 
2941C - 2949S 2951S 2954C 2957S 
2961S 2971S 2972C 2973C 2974C 
2975S 2976S 2978S 2981S - 2982C 
2983C 2984C 2985C 2986S (2990C 
2991C) - 2992C - 3005C 





NORMAN N. POPPER 


REGISTERED PATENT 


ATTORNEY 
17 Academy St., Newark 2 N.3: 
Mitchell 2-1406 


Services available to attorneys only 
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Hanus Detective Agency 


DIVORCE SPECIALIST 
ELizabeth 2-3359, 2151 


1143 E. Jersey St. Charles Hanus, 
Elizabeth, N. J. Principal 
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TRACERS CO. OF AMERICA 


$13 MADISON AV.., N.Y. 22, N.Y. 


French and Volpe Named, 


To New Jersey Realty 
Advisory Board 


John C. Thompson, President 
of New Jersey Realty Title In- 
surance Company, has announc- 
ed the appointment of J. Conner 
French and Mario H. Volpe as 
members of the Trenton Ad- 
visory Board of the Company. 


Judge French has been a prac- 
ticing lawyer since 1910 and was 
judge of the Mercer County Dis- 
trict Court at Trenton from 1928- 

| 1938. He has been Chairman of 
the Board of Commissioners of 
the Trenton Housing Authority 
Since its inception in 1939, a Di- 
rector of the Trenton Trust 
Company since 1928 and is now 
General Counsel of the bank. He 
is a member of the Mercer Coun- 
ty, New Jersey State and Amer- 
ican Bar Associations. 

Judge Voipe has been a practic- 
ing lawyer in New Jersey since 
1935. He too served as Judge of 
the District Court in Trenton 
from 1946-1947, resigning from 
the bench to accept appointment 
as Prosecutor of Mercer County, 
to which office he was reappoint- 
ed in 1952 for an additional five 
years. During World War II he 
served with the Office of Strate- 
gic Service and parachuted be- 
hind enemy lines to organize the 
French Underground prior to in- 
vasion and establish communl- 
cation between partisan elem- 
ents and allied command. He is 
a member of the Board of Direc- 
tors of the Broad Street National 
Bank of Trenton. 


Mr. Thompson also announced 
that in July the Trenton Office 
of the Company will be moved 
into its newly constructed quart- 
ers at West Front and Peace 
Streets to be known as “The Ti- 
tle Building.” The building is one 
block from the State House. 

New Jersey Realty Title In- 
surance Company established its 
Trenton Office in 1943 when it 
acquired the title insurance and 
abstract business formerly con- 
ducted by Real Estate Title Com- 
pany of New Jersey since 1888 
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tion 
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Bound in 
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other outfits from $14 to $19 
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Save! If check accompanies order, you save both postage and C.O.D. fees. 
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IONERY CO., INC. 


A Complete Service To The Legal Profession 
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Federal Tax Notes 


By Harold Kamens 

Injunctions: Plaintiff seeks to 
enjoin the collection of $84,000.00 
jeopardy assessment alleging the 
liability was erroneously levied. 

HELD: Mere erroneous assess- 
ment is insufficient to justify an 
injunction. Dyer v. Gallager, Coll. 
4-15-53. C. C. A. 

Penalties: Defendant, who was 
convicted of tax evasion con- 
tends that a jeopardy assess- 
ment prior to his indictment was 
violative of his criminal rights. 

HELD: Jeopardy assessment 
did not prejudice defendant. O’- 
Conner v. U. S. D. C. 4-7-53. 

Penalties: Defendant was con- 
victed of tax evasion and seeks 
as basis of reversal, his cross ex- 
amination regarding other 
crimes 

HELD: Cross examinat 
not erroneous. Beatty vs. 
D. C. 4-7-53. 

Distributions: Taxpayer, the 
sole owner of corporation having 
a Substantial surplus in cash re- 
deemed certain corporate stock 
so that his position of ownership 
was unchanged. 

HELD: Distribution was essen- 
tially equivalent to a dividend. 
Roberts v. Com., C. C. A. 4-7-53. 

Exempt Corporations: Taxpay- 
er, an exempt corporation paid 
its president $100,000.00 for part 
time services. 

HELD: Unreasonable salaries 
to officers will negate the exemp- 


was 
S. 


ion 
U 


tion. Maber Petroleum Co. v. 

U. S., C. C. A. 4-17-53. 
Penalties: Defendant was con- 

victed of income tax evasion 


wherein the judge charged that 
the omission of income gave rise 
to a presumption to defraud. 
HELD: Conviction reversed 
since the court should have 
charred that a special intent to 
defraud was necessary. Wardlaw 
v. U. S. C. C. A. 4-17-53. 
Evidence: Defendant was con- 
victed of income tax evasion. 
During the trial a Gov’t witness 
refreshed his recollection with 
certain notes which the defense 
was not permitted to examine. 
HELD: Reversible error was 
committed in not allowing ce- 
fendant to examine notes. Mont- 
gomery v. U. S. D. C. 4-17-53. 
Accounting: In absence of ade- 
quate records by taxpayer Com- 
missioner used gross percentage 
mark-up for restaurants. 
HELD: Commissioner’s method 
reconstructing income was 
Swartz, T. C. M. 4-21-53. 
Taxpayer was an 
independent salesman who rep- 
resented several firms and who 
was unreimbursed for expense. 
HELD: Taxpayer was entitled 
standard deduction plus his 
expenses. Jackson, T. C. 
D3. 


of 
correct. 
Deductions: 


to 
actual 
M. 4-22-5 
Losses: Taxpayer lost a sub- 
stantial sum of money on sale of 
partnership interest. 
HELD: Loss was a capital one. 


Bell. T. C. M. 4-22-52. 
Fraud: For 1943-1944, taxpay- 
er’s corrected income was over 


$21,000.00 per year rather than 
$7,000.00 per year, which omis- 
sion taxpayer claimed was due 
to inadvertence. 

HELD: Omission was suffi- 
ciently great to merit fraud pen- 
alty. Baeco. T. C. M. 4-24-53. 

Compensation: Taxpayer re- 
ceived $18,000.00 as extra com- 
pensation for unusual services as 
co-executor of his father’s estate. 
It is alleged that the $18,000.00 
should be prorated over a 36 
month period as per Spc. 107 (a). 

HELD: Since $18,000.00 was 
part of his regular compensation 
as co-executor it is not subject 
to the carry back. Kauffman Vv. 
Westover. Coll. D. C. 4-20-53. 








Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York Il, N. Y¥. 
Phene: LO. 5-3088 
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